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CONFIDENTIAL 

ABBREVIATIONS AND SELECTED REFERENCES 

Acre-feet per year 

Application to Change Location 
of Well and/or Place and 
Purpose of Use of Underground 
Waters or Application to-
Change Point of Diversion and/or 
Place and Method (Purpose) 
of Use of Underground Waters 

Application for Permit to Appro
priate Underground Water 

Change of Ownership of Water 
Ri_ght 

Declaration of Owner of Underground 
Water Right 

North 

Northwest 

Quarter (Section)-

Range 

Section 

Southeast 

Township 

West 

afy 

Application to Transfer 
(unless otherwise noted) 

Application to Appropriate 

Change of Ownership 

Declaration 

N 

NW 

/4 

R 

§ 

SE 

T 

w 

The terms "filings" or "filed", unless otherwise noted, refer to matters 
filed in the State Engineer's Office ("SEO"). The terms "file no." or 
"designated file no." refer to the designated file number of the SEO. 
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STATEMENT OF CASE 

- This matter involves two Applications for Permit to Change Location of 

Well and Place and Purpose of Use of Underg r·ound Waters and an Application 

for Permit to Change Place and Purpose of Use of Underground Waters ("Ap

plications'' or "Applications to Transfer") filed by Plains Electric Generation 

and Transmission Cooperative, Inc. ("Plains"). The file number·s of these 

Applications designated by the New Mexico State Engineer's Office ("SEQ") 

are: B-49-BB into B-44, B-45 and B-45-X; B-1003-AB into B-44, B-45, and 

B-45-X; and. 1605, B-44, B-45 and 8-45-X-D. These file numbers, or abbre

viated references to them, will be utilized in this brief to refer to the 

particular water right sought to be transferred ("Water Right"). 

The Bureau of Indian Affairs on behalf of the Pueblos of Laguna and 

Acoma appeared in this matter as a protestant to the Applications 

("Protestant"). 

CONFIDENTIAL POL-EPA01-0002048 



STATEMENT OF PROCEEDINGS 

The Applications were filed in the SEQ pursuant to §72-12-7 NMSA 1978, 

and §§2-3 and 2-5 of the Rules and Regulations governing Drilling of Wells 

and Appropriation and Use of Ground Water in New Mexico ("SEQ Rules"). 1 

A Change of Ownership, duly signed and verified by the predecessor 

owner(s) of record, was· filed with the SEQ for each Water Right sought for 

transfer, whereby the change of ownership of record in the SEQ was made to 

Plains. :z After filing, each Application to Transfer was duly published once a 

week for three consecutive weeks, as required by §§72-12-7 1 supra, and 

72-12-3, NMSA 1978 (1983 Supp.). In the case of each of the Applications, 

publication was made in The Grants Daily Beacon. 3 

Each of the Applications was protested by the Bureau of Indian Affairs 

on behalf of the Pueblos of Acoma and Laguna." Thereaf-::er, Plains requested 

a hearing on each of the ~pplications. 5 The State Engineer issued notices 

that hearing deposits were required to be made by Plains and the Protestant 

1. The Applications were filed as follows: B-49-BB and B-1003-AB on 
November 3, 1983; and 1605, B-44, B-45 and B-45-X-D on June 28, 
1983. 

2. Changes of Ownership were filed as follows: B-49-BB on October 24, 
1983; B-1003-AB on October 19, 1983; and 1605, B-44, B-45 and 

. B-45-X-D on June 9 1 1983. 

3. · As shown on the Proof of Publications filed in the SEO, publications of 
the Applications were made on the following dates: B-49- BB on November 
14, 21 and 28, 1983; B-1003-AB on November 14, 21 and 28, 1983; and 
1605, B-44, B-45 and B-45-X-D on July 22 1 July 29 and August 5, 1983. 

4. The. protests of the Bureau of Indian Affairs on behalf of the Pueblos of 
Aco.ma _and Laguna were received in the SEO on the following dates: 
B-49-BB on December 8 1 1983; B-1003-AB on December 8, 1983; and 
1605, B-44, B-45 and B-45-X-D on August 9 1 1983. 

5. Plains' Requests for Hearing, on the Applications were made by letter to 
the SEO dated as follows: B-49-BB on January 11 I 1984; B-1003-AB on 
January 13 1 1984; and 1605 1 B-44, B-45 and B-45-X-D on October 20, 
1983. 
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by the close of business on: January 271 1984 for 16051 B-441 B-45 and 

B-45-X-D; and June 29 1 1984 for B-49-BB and B-1003-AB. Plains' hearing 

deposit was transmitted to the SEO on: January 13 1 1984 for 16051 B-441 B-45 

and B-45-X-D; June 15, 1984 for B-49-BB and June 191 1984 for B-1003-AB. 
,. 
A Notice of Hearing issued by the State Engineer 1 dated August 31 I 

1984, scheduled a hearing on the Applications for October 30, 1984. This 

hearing was held as scheduled on Octobe.r 30, 1984, with Eluid Martinez as 

the designated Hearing Examiner ("Hearing Examiner"). Hearing Examiner 

Martinez, at the close of the hearing, scheduled briefs by the parties to be 

filed ten days following receipt of the written transcript. The Protestant 

requested a week's extension for filing br·iefs. 

CONFIDENTIAL 
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INTRODUCTION 

Plains has filed its Applications to Transfer under §72-12-7 I supra. 

This statute allows the location of well and/or use of a water right to be 

changed upon application to the State Engineer by the water right owner and 

upon a showing that the change will not impair existing water rights. Plains' 

presentation at the hearing showed that its r·equested transfers will not impair 

existing rights; this issue and evidence adduced at the hearing are covered 

in Point II of this brief. Point I is devoted to discussion of the law gov-

erning the Applications to Transfer. First, however, the Applications to 

Transfer are summarized. 

Application to Transfer No. B-49-BB into B-44, B-45 and B-45-X 

Plains seeks to transfer a water right in the amount of 38.25 afy (con-

sumptive) described in file No. B-49-BB and related files (hereinafter some-

times referred to for ease of reference as "the B-49-BB Water Right" or, 

alternatively 1 "the 38.25 afy (consumptive) Water Right"). A Change of 

Ownership of this 38.25 afy (consumptive) Water Right, executed and verified 

by the predecessor owners of record, was filed in the SEO on October 24, 

1983. This Change of Ownership reflects that Plains is the owner of record 

in .the SEQ of 38.25 afy (consumptive) or 75 afy (diversion) appurtenant to 

25 ·acres of land in part of the SW~ of Section 5, T.llN., R.10W. 6 As the 

owner of record in the SEQ files of this 38.25 afy (consumptive), Plains filed 

its Application to Transfer the B-49-BB Water Right on November 3, 1983. 

The 'po\nts of di\tersion to which transfer is sought are Wells B-44 (situated 

in the SW-l-SW~SW~ of Section 27) and B-45 and B-45-X (situated in the 

SEtSW;}SEl of Section 29) all in T. 12N., R. lOW. The existing point of diver-

6. Retained by the immediate predecessor owners of record, were water 
rights appurtenant to 26 acres according to SEQ File No. B-49-B. 

ICON FIDENTIAL 
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sion is Well B-49- B situated in the NE;tSW~ of Section 5, T. 11 N., R. lOW. 

Plains seeks to transfer the place of use from part of the SWt of Section 5, 

T. 11 N., R. lOW. to Section 26, T. 14N., R. 12W. and vicinity and the purpose 

of use from irrigation to industrial. A plat, filed with the SEQ on October 

24, ,.. 1984, identifies the "move-from" acreage under Application B-49-BB, 

consisting of 25 acres a.nd composed of 3 tracts, numbered 1, 2 and 3. Well 

No. B-49-B will not be plugged, due to the continued use of remaining 

rights, not part of the 38.25 afy (consumptive) Water Right sought for trans

fer. (See Application For Transfer and Tr. 47). 

Application to Transfer No. B-1003-AB into B·44, B-45 and B-45-X 

Plains requests transfer of a water r·ight consisting of 24.975 afy (con-

sumptive) desc1·ibed in File No. B-1003-AB and r·elated files (hereinafter 

sometimes referenced as "the B -1003- A B Water Right or, alternatively, the 

24.975 afy (consumptive) \Yater Right"). A Change of Ownership of this 

B-1003-AB Water Right, executed and verified by the immediate predecessor 

owne.r of rec;ord in the SEQ, was filed with the SEQ on October· 19, 1983. 

This· Change of Ownership shows Plains to be the owner of record of 87.975 

(consumptive) or 172.38 afy (diversion) appurtenant to 57.5 acr·es in part of 

the StNE:l of Section 30, T.12N., R.10W. As the owner· of record in the 

SEQ, Plains filed two separate Applications to Transfer on November 3, 1933. 

One, the subject of this hearing, applies for transfer of 24.975 afy (con-

sumptive) appurtenant to 16.32 acres in part of the StNE~ of Section 30, 

T. 12N., R. lOW. The other application to transfer, is pending hearing before 
. . 

the Stat~ Engineer and seeks the transfer of 63 afy (consumptive) water right 

appu'rtenant to 41.18 acres in part of the StNE:! of the same Section 30. 7 

7. ·The entire Water Right in File No. B-1003 has been conveyed of record 
in the SEQ leaving only water rights, appurtenant to 6. 7 acres in B-1003 
Enlgd. in the immediate predecessor owner of record. (See also Tr. 
47). . 
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Plains' immediate Application to Transfer the B-1003-AB Water Right 

seeks to transfer the 24.975 afy (consumptive) to points of diversion desig-

nated Wells B-44 (situated in the SW~SW~SW~ of Section 27) and B-45 and 

B-45-X (situated in the SE~SW~SE-! of Section 29), all in T. 12N., R. lOW. 

The,...existing point of diversion lies in the SW:l-SW~NE~ of Section 30, T. 12N., 

R.lOW., as reflected in a permit issued by the SEO on June 24, 1983 ("June 

24, 1983 Permit"). Plains seeks to transfer the place of use from part of the 

S1NE1 (16.32 acres) of Section 30, T.l2N., R.lOW. to Section 26, T.14N., 

R.12W. and vicinity and the purpose of use from irrigation to industrial. A 

plat, filed on· October 24, 1984 in the SEO, consists of Hydrographic Survey 

Map 12.10.30 with the move-from acres under Application B-1003-AB imposed 

on it. The plat and accompanying letter show the 16.32 move-from acreage as 

the east 16.32 acres of the 28.2 acre tract (Tract 300). 

Application To Transfer No .. 1605, B-44, B-45 and B-45-X-D 

Plains has applied for transfer of a water right of 180.54 afy (con-

sumptive) described in File No. 1605, B-44, B-45 and B-45-X-D and related 

files· (sometimes hereinafter referred to for ease of reference as the 1605, 

B-44, B-45 and B-45-X-D Water Right or, alternatively, the 180.54 afy (con-

sumptive) Water Right). For this Water Right, a Change of Ownership ex-

ecu-ted and verified by the immediate predecessor owner of r·ecord, was filed 

with the SEO on June 9, 1983. This Change of Ownership reflects record 

ownership in Plains of 354 afy (diversion) appurtenant to 118 acres in the 

W!Wt of Section 3, T.llN., R.lOW. 8 As the owner of record in the SEO of 

the ~1605, B-44, B-45 and B-45-X-D \1/ater Right, Plains filed its Application 

. to Transfer on June 28, 1983. Plains seeks only a change of place and 

8. This Change of Ownership transferred of record in the SEO the entire 
remaining water rights in the WtWt of Section 3. 
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purpose of use of underground waters. The existing place of use is de

scribed in the Application To Transfer as 118 acres in the W!W-! of Section 3, 

T.llN., R.lOW. and'the existing purpose of use is agricultural. The pro

posed place of use is Section 26, T.14N., R.12W. and vicinity, and the 

proposed purpose of use is consumptive-industrial. The points of diversion 

will remain the same wells B-44 (situated in the SWiSWtSWt of Section 27) 

and B-45 and B-45-X (situated in the SE~SW~SEt of Section 29) all in 

T. 1 2N., R. lOW. A plat, filed on October 24, 1984 in the SEO, consists of 

Hydrographic Survey Map 1 1.10,.3 with the move-from acreage of 118 acres 

under Application No. 1605, B-44, B-45 and B-45-X-D imposed upon it. 

In sum, Plains has applied to transfer· ::!43. 76 afy (consumptive) from 

existing locations and points of diversion to its applied for place of use in 

Section 26, T.14N., R.12'.v'. and vicinity and to points of diversion described 

as Wells B-44, B-45 and B-45-X. rvloreover, Plains seeks to change the 

purpose of use from existing uses (all irr·igation) to a consumptive-industrial 

use for its Plains Escalante Generating Station. With the Applications to 

Transfer in mind, the law on the only issue raised by an Application to 

Transfer is considered. 
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POINT 1 

-
THE ONLY ISSUE RAISED BY AN APPLICATION FOR 
PERMIT TO CHANGE LOCATION OF WELL AND/OR PLACE 
AND PURPOSE OF USE OF A WATER RIGHT IS WHETHER 
THE CHANGE WILL IMPAIR EXISTING RIGHTS 

The right to change the point of diversion and/or place and purpose of 

use of water is an inherent pr·operty right incident to the ownership of water 

rights. Clodfelter v. Reynolds~ 68 N.M. 61, 358 P.2d 626 (1961). It is a 

right. however, subject to the conditions that it cannot impair other existing 

rights and '!lay be enjoyed only in accordance with statutory procedure. 

Longenegger v. Carlsbad Irrigation District. 82 N.M. 416, 483 P.2d 297 

(1971L Durand v. Reynolds, 75 N.M. 497, 406 P.2d 817 (1965). Plains has 

complied with the statutory and regulatory procedure prescribed for the 

Applications in §71-12-7, supra and SEO Rules, §2-3 and §2-5. (See State-

ment of Proceedings, supra.) 

The burden of proof is on the applicant to show that such a change will 

not ,impair existing rights. Heine v. Reynolds, 69 N.M. 398, 367 P.2d 708 

(1962); Clodfelter v. Reynolds, supra; Spencer v. Bliss, 60 N. M. 16, 287 

P.2d 221 (1955). 

An applicant for such a change has no burden to prove that unappropri-

ateo waters are available as is required for a new appropriation; the sole 

issue upon which an applicant must meet its burden of proof is whether the 

proposed transfer would impair the rights of any existing user. Clodfelter v. 

Reynold~. supra; Public Service Company v. Reynolds. 68 N.M. 54, 358 P.2d 

621 (1960). 

The issue raised by an Application to Transfer is whether the change 

would impair the existing rights of others, §72-12-7 supra; City of Roswell v. 

Reynolds, 86 N.M. 249, 522 P.2d, 796 (1974); Heine v. Reynolds, supra; See 

In re Hobson, 64 N.M. 462, 330 P.2d 547 (1958). 
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Questioning was allowed and evidence was admitted in the hearing, over 

the objection of Plains, as to the historical use of the water rights sought to 

be transferred in this hearing. Such questioning and evidence is irrelevant 

·-to the issues raised by the Applications. 

;The historical use of a water right sought to be transferred could only 

be relevant in a transfer proceeding if the issues of forfeiture, abandonment 

or adjudication of the v.;ater rights were involved. They are not involved in 

water right transfers. Durand v. Reynolds, supra, 406 P. 2d at 819. While 

Protestant maintained it "was not interested in forfeiture" (Tr. 35), Pro-

testant persisted in direct and cross-examination to pose questions on his-

toricaJ use.' For whatever the reason Protestant sought to elicit evidence on 

historical use, it is clear forfeiture and abandonment are not issues in this 

hearing. Prior to June 1, 1965, water rights could be forfeited by operation 

of law if, for a continuous four-year period, the owner failed to apply them 

to beneficial use §72-12-8 NMSA 1978 (1983 Supp.). After June 1, 1965, 

water rights could not be forfeited in the absence of a notice and declaration 

of non-user· given by the State Engineer after a four-year, continuous non-

use period and a continued failure for one year thereafter to apply the rights 

to beneficial use §72-12-8, supra. Partial forfeiture or partial abandonment of 

a \~ater right under the pre-June 1, 1965 forfeiture provision is not possible. 

State ex ref Reynolds v. Mears, 86 N.M. 510, 525 P.2d 870 (1974). Pro tanto 

forfeiture, after June 1, 1965, is predicated upon a notice and declaration of 

non-user issuance by the State Engineer to the water right owner State ex 

rei Reynolds v. Mears, supra. Notwithstanding that forfeiture of a water 

9. In fact, the Protestant conceded: 

CONFIDENTIAL 

"The United States is fully cognizant of the fact that this 
Hearing Officer does not have any authority whatsoever to 
determine whether or not Plains' water rights are valid, and 
we would not ask that the Hearing Examiner make any deter
mination along that line." (Tr. 39). 
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I 

right is not at issue in this proceeding, the records of the SEQ on the water 

rights sought to be transferred in the Applications reflect that prior to June 

1, 1965, no continuous four-year period of non-use occurred and that after 

June 1, 1965, the State Engineer has not issued a notice and a declaration of 

non~·user, ·required by §72-12-8, supra on these r·ights. (Admission by State 

Engineer's staff to Applicant's Request for Admissions, October 16, 1984). 

No evidence was adduced at the hear·ing to the contrary. 

Abandonment of water rights requires proof of an intention to abandon. 

State ex rei v. South Springs Co., 80 N.M. 144, 452 P.2d 478 (1969). No 

evidence was even offered at the hearing to attempt to meet this burden of 

proof imposed upon an advocate of abandonment. 

Moreover, the State Engineer can not adjudicate a water right; such 

power and authority is granted solely to the courts. State ex ref Reynolds 

v. Lewis, 84 N.M. 768,508 P.2d 577 (1973). 

Thus, any attempt in a transfer proceeding, such as the instant case to 

reduce, nullrfy or otherwise limit the water right sought to be transferred, 

except for conditions placed upon the per·mit granting the transfer to prevent 

impairment, if impairment is found to result from the transfer, State ex ref 

Reynolds v. Rio Rancho Estates, Inc., 95 N.M. 560, 624 P.2d 502 (1981), 

would be a forfeiture, abandonment or adjudication r·uling. Any such ruling 

is bey.ond the issues of the proceeding and beyond the authority of the State 

Engineer. 

Plains, as to the existence of the water rights sought to be transferred 
I 

in the hearing, requested that Administrative Notice of pertinent records of 

the SEO be taken. (Tr. 15). Plains' request was granted. (Tr. 16). The 

water rights sought to be transferred by Plains are a matter of record in the 

SEQ; such records are evidence in this hearing, reflecting, as relevant, the 

nature, initiation, location, amount· and other relevant matters r·elated to these 
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rights Public Service Co. v. Reynolds, supra. (See §I HA), infra). 

In summary 1 §72-12-7 1 supra, provides for the transfer of a water 

right. Once a water right exists, and is confirmed either by Declaration, by 

permit or by adjudication, it continues to exist, absent for·feiture, abandon

ment or subsequent adjudication. The issues of forfeiture, abandonment or 

adjudication are not involved in this proceeding. The existence of the water 

rights sought to be tr·ansferr-ed are evidenced by the files and records of the 

SEO of which administrative notice has been taken in this hearing. (Tr. 16). 

- The issue is only whether the transfer of these water rights will impair 

existing rights. 
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: 

POINT II 

THE GRANTING OF PLAINS' APPLICATIONS TO CHANGE 
THE LOCATION OF WELL AND/OR PLACE AND PURPOSE 
OF USE WILL NOT IMPAIR EXISTING RIGHTS. 

A. Pertinent Historical Records Of The Water Rights 
Sought To Be Transferred. 

An historical chronology of the initiation, location, amount, ownership 

and location of transfers, and uses of the water rights which Plains seeks to 

transfer by its Applications in this proceeding may prove helpful. This 

chronology is derived from the records and files of the SEQ of which the 

Hearing Examiner has taken administrative notice. (Tr. 16). All of the 

water- rights sought to be transferr·ed in this proceeding are ground-water 

rights. These ground-water rights were identified as supplementing surface 

water rights. (Tr. 18). 

Water Right File No. B-49-BB 

In connection with the. B-49-BB Water Right, a ver·ified Declaration of 

Owner of Underground Water Right No. B-49 was filed with the SEQ bearing 

a date of receipt of January 24, 1957. This Declaration reflects that 55 acres 

within the N~SW-! of Section 5, and 65 acres in the S-iSW! of Section, T.llN., 

R. lOW. were irrigated with the declared water right, by which 6 acre feet 

per acre was appropriated and beneficially used for irrigation on a total of 

449 acres described in the Declaration. Further, the Declaration states the 

w·ell was drilled in 1951 and "was drilled to supplement Bluewater-Toltec 

Irrigation District surface water rights on the above described lands." 10 The 

Declarant was John M. Evans and the owner was shown as Ellington Produce 

Co. ~nd J. M. and E. Marie Evans. 

10. This statement in the Declaration corresponds to the Bluewater-Toltec 
Irrigation District ("BTl D") License issued by the SEO October 2, 1951 
("License"), with a priority date of November 7, 1923, No. 1605, re
flecting 55 acres of land in the N~SW-! and 65 acres in the SlSW! of 
Section 5, T. 11 N., R. lOW. receiving water under the total amount of 
licensed water rights. 
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After the Declaration, the following Changes or Transfers of Ownership 

covering the B-49- BB Water Right were filed in the SEO: 

Warranty D-eed dated September 12, 1963 from Ellington Produce 

Co., a co-partnership composed of R. B. Ellington and F. R. 

Ellington conveying an undivided one-half inter·est of the W~ of 

Section 5, T. 11 N., R. lOW. (and, therefor·e, the water rights ap-

purtenant to such lands, which were not excluded) to John f\1. 

Evans Produce Company, a co-partnership composed of John M. 

Evans and E. Marie Evans. 

Change of Ownership fs·om Evans Produce Company, a co-partner-

ship composed of John M. Evans and E. Marie Evans and John M. 

Evans and E. Marie Evans, individually to Billy G. Thornton and 

Dorthy Thornton, his wife, and Dale L. Thornton and Mar·garet Ann 

Thornton, his wi-fe, executed and verified on June 10, 1974 and 

filed with the State Engineer's Office on or about January 18, 1976. 

Change of Ownership from Billy G. Thornton and Dorthy Thornton, 

his wife, and Dale L. Thornton and Margaret Ann Thornton, his 

wife, to Plains, executed and verified on October 17 and 13, 1983, 

respectively, and filed in the State Engineer's Office on October 2-l, 

1983. 

Affidavits in the SEO files confirm that the 25 acres, to which the 38.25 

afy (consumptive) Water Right sought for transfer is appurtenant, were 

farmed from 1942 through 1966 (affidavits of Lester Osborne corroborated by 
, I 

affid~v·1ts of Vidal from 1950-1965). Consequently, these records 

establish no continuous four year period of non-use between the date the well 

was drilled (1951) and June 1, 1965. Lester Osborne's familiarity with the 

subfect tracts in the S\'J-.1 of Section 5, T.llN., R.10W. and the irrigation 
. 

practices thereon is readily apparent from his statement in the affidavit: 
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,.. 

"I have lived in the Grants-Milan area from 1942 to the 
present. I was farm manager or superintendent of many 
area farm sites from 1942 until my retirement in 1979. I 
observed who was farming each field in the irrigation 
district during these years." 

Based on his familiarity with the subject tracts in the SW-!- of Section 5, 

Mr. Osborne states in his affidavit: 

"The farm site listed above was routinely farmed from 
1942, when I came into the area, through 1966. There 
was no consecutive four year period that this property 
was not farmed. If water from Bluewater Lake was not 
available, the irrigation well used for water to irrigate 
the above described far·m was located also in Section 5, in 
the NE Corner." 

Ukewise, Vidal Mirabal's familiarity with the irrigation practices on the 

subject tracts in the SW-!- of Section 5 is established from his statement in his 

affidavit: 

"I am a life-time resident of this area (1944-1974). My 
land was adjacent .to the property described above." 

Mr. Mirabal attests: 

"John Evans bought the pr·oper·ty described around 1950. 
He formed Evans Produce Co. He farmed the property 
described above and other pr·operty adjacent during 
1950-1965. His practice was crop rotation. At no time 
was four consecutive years passed without irrigation on 
this property." 

According to the affidavit of October 18, 1984, of Billy G. Thornton, also 

filed in the SEO, the same 25 acres composing the subject tracts have been 

farmed every year from 1973 through 1984. Mr. Thornton's affidavit confirms 

that he has been "on site annually". Use of water on this land is further 

apparent from aerial photographs of August 8, 1956, retained in the SEO. 
' I 

I rrig,ation and farming on these 25 acres (as part of a larger tract of land) 

since 1956 is likewise confirmed by memoranda of the State Engineer's staff 

dated December 20, 1973 and March 4, 1974. In part, these memoranda state: 

"To the best of the knowledge in this office the remainder of the irrigated 

land has been farmed and irrigated periodically with no four-year lapse since 

CONFIDENTIAL 
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1956." A field check on January 31, 1974 by the SEQ verified that the land 

(104 acres) "had been irrigated." (See Memorandum of March 4, 1974 from 

K. E. Ray of the State Engineer's Office). An accompanying plat reflects the 

referenced "land'' includes the 25 acres to which the 38.25 afy (consumptive) 
,.. 

Water Right is appurtenant. 

In turn, the SE.O approved Permit No. B-49-B on March 12, 1974, which 

included the subject 38.25 afy (consumptive) Water Right. That Per·mit was 

issued pursuant to an Application for Permit to Change the Location of Well 

from Wells B-49, B-50 and B-51· to B--t9- B and entitled the appropriation of 

three _acre feet per acre of water per annum for 101 acres in the SW! of 

Section 5, T. 11 N., R. lOW., which encompasses the subject 25 acres. 11 

Thus, the 38.25 afy (consumptive) Water Right has been permitted. 

Water Right File No. B-1003-AB 

A Declaration of Ownef' of Underground Water Right No. B-1003, by 

Patrick E. Simpson, Declarant, was verified on January 27, 1983 and filed 

with -the SEQ on January 28, 1983. This Declaration stated that the quantity 

of water appropriated and beneficially used was 3 acre feet per acr·e for 

irrigation or agricultural purposes and that the water was first applied to 

beneficial use in 1945, and, since that time, has been used fully and con-

tinoously on all of the described lands for the described purposes. The well 

from which water was derived is shown as drilled in 1945. The acreage 

described as irrigated is 64.83 acres situated in part of the S-!NE;l- of Section 

30, T. 12N., R. lOW. The same Declarant verified and filed with the SEQ a 
I 

Dec\<)ration No. B-1003 Amended bearing a receipt stamp of February 20, 

11. The permit required proof of completion of the well to be filed on or 
_before March 15, 1976. Thr·ee extensions to drill the well were gr·anted, 
the last of which allowed completion of the well to be filed by March 15, 
1979. Proof of completion was filed on Feb.ruary 23, 1979, documenting 
drilling of the well on July 28, 1978. 
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1983. This Amended Declaration clarifies that 57.5 acres (of the total 64.2 

acres irrigated) lies in the S~NE~ of Section 30. 

Only one' Change- of Ownership has been filed since the Declaration, 

namely, a Change of Ownership to Plains from the Declarant and his wife, 

prop.erly verified, stating that all the Declarant's interest in the water right 

in file No. B-1003 in the amount of 87.975 afy (consumptive) appurtenant to 

57.5 acres has been conveyed to Plains. 

Affidavits on file with the SEQ attest to application of water on tracts of 

land including designated Tract 30D shown on the SEQ Hydrographic Survey 

Map 12.10.30,· which includes the subject 16.32 acres. Each of the affidavits 

discloses personal familiarity with the application of water and irrigation 

practices on the subject land, which range from personally irrigating, observ-

ing irrigation and hauling vegetables raised on the lands or other personal 

familiarity. The years stated for application of water and the affiant making 

the statement are summarized as follows: 

'ONFIDENTIAL 

YEAR 

1945-56 

1945-47 

1949-56 

1956 

1959 

AFFIANT 

R. L. Parsons 
H. H. Simpson 

Tom Simpson 

Tom Simpson 

Roy Chapman 
Mrs. D. C. Powell 
Eddie Chavez 
Lester Osborne 
D. C. Powell 
John Platters 
John Ramone 

Roy Chapman 
Mrs. D. C. Powell 
Eddie Chavez 
Lester Osborne 
D. C. Powell 
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1962 

1964 

Roy Chapman 
Mrs. D. C. Powell 
Eddie Chavez 
Lester Osborne 
D. C. Powell 
H. Mescale 

H. Mescale 
Roy Chapman 
Mrs. D. C. Powell 
Eddie Chavez 
Lester Osbor·ne 
D. C. Powell 

During the above years the affiants, almost without exception for each of 

the years, list the source of water applied as deriving from well B-2 or well 

B-6. \"/ell B-2 is located in the north central portion of the NW±SE! of Sec-

tion 30, T. 12N., R. lOW., and, since 1945 until 1977, was used as a supple-

mental ground-water supply for lands of the Declarant. During 1956, 1964, 

1965 and 1971, the subject lands were irrigated entirely from Well B-2. (See 

Findings ##3, 6 and 9 of Findings and Order of State Engineer of June 23, 

1983 in the Matter of Application of Patrick E. Simpson No. B-1003 To Change 

Location of Well in the Bluewater Basin ("June 23, 1983 Order"). Well B-6, 

referenced in some of the affidavits, was "in actuality B-2" because of "an 

error on the plat submitted with the affidavits" according to a memorandum of 

Ronald J. McBrayer dated November 15, 1983 on file in the SEQ. 

The September 1958 Hydrographic Survey 12.10.30 "reflects that a total 

of 57.5 acres have been irrigated within the land holdings of the applicant 

within the S-iNE:l- of Section 30, T. 12N., R. lOW." and "the field checks from 

which fvlap Sheet No. 12.10.30 was prepared were performed during the fall of 
• J 

1956.~' (Findings No. 12-13 of the June 23, 1983 Order) This hydr·ographic 

survey is corroborated by an August 8, 1956 aerial photo in the SEQ showing 

the 57.5 acres to be cultivated and cropped. 

On February 4, 1983, the Declarant filed ~ith the SEQ Application No. 

B-1003 for Permit to Change Location of Well from B-2 to a well to be located 
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in S-iNE-!. of Section 30. (See Application No. B-1003 and ~#3 of June 23, 

1983 Order) Following protest and hearing on this application, the State 

Engineer entered the June 23, 1983 Order approving Application B-1003, 

subject to certain conditions, two of which limited the land to be irrigated to 

57.'5. acres and the appropriation of surface and ground-water to not more 

than 3 acre-feet per acre per annum. 12 The permit B-1003 was issued June 

24, 1983. Thus, the B-1003 Water Right has been permitted; the subject 

24.970 afy (consumptive) Water Right was part of the B-1003 permit. 

Water Right File No. 1605, B-44, B-45 and B-45-X-D 

Concerning the 180.54 afy (consumptive) Water Right, verified Declara-

tions of Owner of Underground Water Right Nos. B-44, B-45 and B-45-X, on 

their face, reflect receipt by the SEO on October 23, 1961. The Declar·ant of 

all three Declarations was A. R. Card. Declaration No. 44 states that the 

well was drilled in 1944 and was located in the SWtSWtSW! of Section 27. 

Declaration Nos. 45 and 45-X r·ecite Well B-45 was drilled in 1944 and 1947 

and Well 45-:X was drilled in 1944. Each of the Declarations states that 136 

acres in the W-iW~ of Section 3, T.11N., R.lOW. were irrigated with the water 

right, and that the quantity of water appropriated and beneficially used, was 

3 acre feet per annum for irr·igation purposes. 13 An additional Declaration of 

Owner of Underground Water Right was received by the SEO on June 15, 

1983. This Declaration declares that: 

12. The June 23, 1983 Order recites that the BTID License No. 1605 allows 
16,464.18 afy for the purpose of irrigati.ng 5,488.06 acres of land. This 
license .shows 79 acres, of the 5,488.06 acres, to be situated within the 
S~NE! of Section 30, T.12N., R.lOW. (80 acres), in which the 57.5 
acres of the Declarant are situated, and which, in turn contain the 
subject 16.32 acres. 

13. The 136 acres corresponds to the acreage listed in the BTl D License No. 
1605 for the WiWt of Section 3, T.llN., R.10W., which granted the 
right to appropriate water for these acres (listed as the SW~NW!, 
NW~NW!, SW!SW! and NW!SW!) .. 
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,.. 

"This declaration is being made to declare the 2 acres 
which appear on State Engineer Hydrographic survey and 
which were not included in original declaration. Original 
declaration was in error and should have read 138 acres 
in Section 3 as irrigated instead of 136 acres which were 
actually declared." 

This later Declaration is by Toby Michael, Declarant. This Declaration 

states that the quantity of water appropriated and beneficially used was 3 

AF/ac/annum for irrigation to irrigate 2 acres in the WtWt of Section 3, 

T .11N., R.lOW. Further, the Declaration recites the well was drilled in 1947 

and the water was first applied· to beneficial use in approximately 1947 and 

since that time has been used fully and continuously on those lands. 

Changes of Ownership filed in the SEO are in order changing record 

ownership from the Declarants to Plains, as follows: 

Change of Ownership with attached Warranty Deed filed 

November 22, 1977 from Stanley and Card to Toby tvlichael 

stating that all water rights in File No. 1605, B-44, B-45 

and B-45-X were conveyed to Toby Michael, which in-

eludes the water rights appurtenant to 136 acres of land 

in the Wi\Vt of Section 3, T.llN., R.10W. (See also 

Memorandum in State Engineer's Office files of September 

6, 1983, from J. T. Smith to Brad Compton.) 

Change of Ownership dated June 9, 1983 from Toby 

Michael and Josephine Michael to Plains of all of the water 

right appurtenant to 138 [sic 118] acres in the W!Wt of 

Section 3, T.11N., R.10\V., totalling 354 afy (diversion). 

Affidavits filed in the SEC and spanning the years from 1956 (the year 

the Bluewater Underground Basin was declared by the State Engineer) to 1965 

show no continuous four-year period of non-use. Each of the affidavits show 

personal familiarity by the affiants of the application of water to the WiWt of 
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Section 3. Eddie Chavez attested his personal knowledge of the subject land 

arose from the fact that he worked the Stanley and Card farms from 1945 to 

1961 and was generar foreman in the 1950's and early 1960's. He states he 

was "involved in all the planting, irrigating and harvesting of all their crops 

on their property in this area." He affirmed that water from Well B-44 had 

been applied to the tracts of the subject land in 1956, 1957, 1958, 1959 and 

1960. James Elkin's affidavit descr·ibes his familiarity with the subject land 

evolving from his lease of the land for grazing; Mr. Elkins attests to " . grarn 

growing in the Wt of the W~ of Section 3, T.11 Nor·th, R.lO West." In his 

affidavit, Mr; Elkins attests to the fact that water from Well B-44 and the 

BTID was applied to the subject land in 1961 and 1962. Next, the affidavit 

of James B. Latham explains that in wor·king for the Ellsworth Bros., who 

had leased from Stanley and Card, "we planted oats [in] the Wt of the W! of 

Sec. 3 the years 1962-1964." During that period Mr·. Latham attests that 

water was applied to the subject land from well B-44 and the BTID for the 

years 1962,, 1963 and 1964. Finally, Toby Michael's affidavit describes his 

famifiarity with the irrigation practices on the subject land during the years 

1975 through 1977 as: 

"I had purchased the property from Ralph Card and 
decided to put it in crops. We irrigated in 1975, 1976 
and 1977. We irrigated from Well 8-44 and from the 
works of the Bluewater Toltec irrigation district." 

Mr. Michael attests that water was applied to the subject land from Well 

B-44 and from the BTl D for the years 1975-1977. 

Fur·ther, both the State Engineer 1956 Hydrogr·aphic Survey Sheet 
, I 

11.1Q.3 and the August 8, 1956 aerial photos confirm that the subject land 

was cultivated and cropped in 1956. 

Applications for Extension of Time to Apply Water to Beneficial Use were 

granted by the SEO for the period 1970-1977, for water· rights in File Nos. 
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B-43, B-44, B-45 and B-45-X, as revealed by copies ·filed in the SEO. These 

Applications show either that some acreage was irrigated with the B-43, B-44, 

B-45 and B-45·X Water Right or that either some surface water or ground-

water was used during this 1970-1977 period. 

B. The Water Rights Sought To Be Transferred Have 
Been Declared And Two Have Been Confirmed By 
Permits 

The for·egoing chronology establishes that each of the Water· Rights 

sought for transfer has been declared; additionally, two have been permitted. 

In· summary: 

CONFIDENTIAL 

The B-49-88 Water Right is a declared water right for irrigation 

purposes including, within the water right originally declar·ed, the 

38.25 afy (consumptive) sought for transfer here, appurtenant to 

25 acres in part of the SW~ of Section 5, T.11N., R.10W. The 

8-49-88 Water Right is also a permitted water· right, being part of 

Permit No. 8-49-8 approved by the SEQ on March 11, 1974. This 

pe_rmit entitled the appropriation of three acre feet per acr·e of 

water for 101 acres, which encompasses the subject 25 acres. 

The 8-1003-A8 Water Right is a declared water right for irrigation 

purposes including, within the water right originally declared, the 

24.975 afy (consumptive) sought for transfer here, appurtenant to 

16.32 acres within part of the S~NE~ of Section 30, T.12N., R.10W. 

The B-1003-AB Water Right is also a permitted water right, as part 

of Permit No. B-1003 approved by the SEQ on June 24, 1983. This 

permit authorizes appropriation of surface and ground-water of not 

more than three acr·e feet per· acre per annum for irrigation of 57.5 

acres, which includes the subject 16.32 acres. 

The 1605, B-44, B-45 and B-45-X-D Water Right is a declared 

water right for irrigation purposes inc1uding, within the water right 
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·originally declared, the 180 afy (consumptive) sought for transfer 

here, appurtenant to 118 acres in part of the W~W~ of Section 3, 

T.llN., R.lOW. 

As to the permitted rights, the per·mit is a recognition of the existence 

of tfie water right. In Harkey v. Smith, 31 N.M. 521, 247 P. 550 (1926), 

the Supreme Court stated at p. 552: 

" ... the right of the water user is measu r·ed by permit of 
the state engineer or the decree of the court. It is the 
nature of grant which pl'events all futul'e controversy as 
to the extent and character of the right." 

See also W.S. Ranch Co. v. Kaiser Steel Corporation, 79 N.M. 65, 439 

p .2d 71-t (1968). 

Accordingly, the pel'mitted B-49-BB and B-1003-AB Water Rights are 

recognized and confirmed by per·mit of the SEO. 

As to the declared water rights, B-49-88, 8-1003-AB and 1605, 8-44, 

B-45 and B-45-X-D ("declared water rights"), the Declarations confirm these 

water rights. With respect to declared water rights, §72-12-5 NMSA 1978 

provides in pertinent part: 

"(A)ny person, firm or corporation claiming to be the 
owner of a vested water right from any of the under·
ground sources in this act [72-12-1 to 72-12-10 NMSA 
1978] described, by application of water therefrom to 
beneficial use, may make and file in the office of the 
State Engineer a declaration ... setting forth the beneficial 
use to which said water has been applied, the date of 
first application to beneficial use, the continuity thereof, 
the location of the well and if such water has been used 
for irrigation purposes, the description of the land upon 
which such water has been so used and the name of the 
owner thereof ... Such declarations shall be verified, but if 
the declarant cannot verify the same of his own personal 

' knowledge he may do so upon information and belief. 
Such declarations so filed shall be r·ecor·ded at length in 
the office of the state engineer ... such records or copies 
the1·eof officially certified shall be prima facie evidence of 
the truth of their contents.". (emphasis supplied) 

Each of the declared water rights are verified and of record by Declara-

tion filed in the SEQ. Accordingly, the Declarations are prima facie evidence 
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of the truth of their contents. Being prima facie, the Declarations of these 

rights are evidence sufficient in law to raise a presumption of fact or es-

tablish the fact in question, unless rebutted. Duke City Lumber v. N .M. 

Env. Improvement Board, 95 N.M. 401, 622 P.2d 709 (1980), cert. denied, 

(1981). And, a presumption of fact set forth by declarations under §72-12-5, 

supra, imposes upon an adversary, the bur·den of going forward with evi-

dence to rebut the presumption Rule 301, New Mexico Rules of Evidence. 

The statements contained in the Declarations of these rights were not re-

butted at the hearing. In fact,. no contrary evidence was even offered by 

Protestant. Having remained unrebutted, the contents of these Declarations 

are, accordingly, established as fact in this proceeding. In factual terms, 

this means that as to the declared rights, the beneficial use of each right, 

the date of each right's fir·st application to beneficial use, the continuity 

thereof, the location of the. well of each of the rights and the description and 

owner of the lands irrigated with these water rights are established as fact. 

Accordingly,. the declared rights, as declared and evidenced by the records 

and files of the SEO, are existing rights. 

Both the per·mitted and declared water rights are property rights, an •n

her·ent incident of which is the right to transfer upon a showing that the 

cha·nge will not impair existing rights. Plains made this showing at the 

hearing; a discussion follows. 

C. Hydrogeologic Investigation To Evaluate The Effects 
Of The Transfers Sought By The Applications. 

1. Introduction 

A hydrological evaluation of the effects of a transfer of water rights 

involves comparing the effects of the exercise and use of the water rights at 

their move-from locations to their exercise and use at the intended move-to 

locations. Such a comparison was made in Plains' hydrological evaluation. 

23 

!CONFIDENTIAL POL-EPA01-0002070 



(Tr. 82-83). If the hydrological evidence adduced from such an evaluation 

shows no resultant impairment to existing rights, the transfer is to be grant-

ed. § 72-12-7, supra.· 

Plains retained Dr. Gale K. Billings of Billings & Associates, Inc. to 

serv·e as project manager for the hydrological evaluation of the effects of the 

transfers sought by the Applications. (Tr. 18-19; 52). Dr. Billings utilized 

the expertise of Mr. Jeff Billings of his staff and Mr. Steven P. Larson of 

S.S. Papadopulos & Associates, Inc. to conduct this evaluation. (Tr. 19). 

Both Dr. Billingsll< and Mr. Larson 15
, qualified as expert witnesses, (Tr. 51; 

65) and, testified on Plains' behalf at the hearing. (Tr. 50-142, generally). 

2. Structure Of The Investigation 

The hydrogeologic investigation was structured upon a set·ies of ques-

tions which the issue, whether the transfers applied for by Plains would 

impair existing •·ights, rais~s. (Tr. 20). These questions, as identified by 

Dr. B iII i n g s a t·e : 

1. What is the effect of the applied-for transfers with re
spect to ground-water conditions in the San Andres
Glorieta aquifer? 

2. What is the effect of eliminating return flow to the 
alluvium at the existing irrigation sites? 

3. What is the effect of the applied for transfers on the 
surface-water flow conditions in Bluewater Creek and the 
Rio San Jose? 

4. What is the effect of the applied-for transfers on Ojo del 
Gallo and Hor~ce Springs? 

(Tr. 55; See Applicant's Exhibit 2, p.2) 

14. Applicant's Exhibit No. 1, admitted into evidence at Tr. 51, is the 
resume of Dr. Billings containing a statement of his education, employ
ment record, publications, authored or co-authored by him, as well as a 
listing of some of his former clients. (Tr. 50). 

15. Applicant's Exhibit No. 4, admitted into evidence at Tr. 65, is the 
resume of Mr. Larson containing a complete statement of his education, 
employment record, and publi.cations, authored or co-authored by him. 
(Tr. 65). 
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The sufficiency of these areas of inquiry studied and answered by 

Plains' hydrological evaluation team was not challenged by the Protestant. 

After framing these questions, Plains' hydrological evaluation .team 

reviewed and reconsidered the requisite and available data previously utilized 

by them in a similar case ( Tr. 53; 67), captioned "In The Matter Of The 

Applications Of Plains Electric Generation And Transmission Cooperative, Inc. 

For Permit To Change Location Of Well and Place And Purpose Of Use' Of 

Underground Water, Nos. B-72 and B-72-S into 1605 and B-17, et al Comb.; 

B-43-H into 1605 and B-17, et al Comb.; B-43-F and B-43-1 into 1605 and 

B-17, et al Comb.; B-87-C into 1605 and B-17, et al Comb.; and B-87-D into 

1605 and B-17, et al Comb. ("B-72 and B-72-S case"). 16 Finding this data 

suitable, Dr. Billings and Mr. Larson utilized it in their· hydrological eval-

uations of these Applications. (Tr. 67). Additional data, which became 

available or was developed .after the B-72 and B-72-S case was reviewed by 

Mr. Larson. (Tr. 53; 67-68). This additional data substantiated the hydro-

logical findings made and relied upon by Plains' hydrological evaluation team 

in the B-72 and B-72-S case. (Tr·. 69). The data reviewed was found 

sufficient to be relied upon by Plains' hydrological exper·ts (Tr. 69), and was 

essentially unchallenged as to its accur·acy and sufficiency by the Protestant's 

hydrological consultant, Mr. Balleau. (Tr. 144-181, generally) . 

.'Well and spring data, developed by Dr. Billings for the B-72 and B-72-S 

case, was utilized in this evaluation. 17 (Tr. 60; Applicant's Exhibit No. 3, 

Volumes 1 and 2). As in the B-72 and B-72-S case, the well and spr·ing data 
, I 

base. was assembled to locate in one document all published or public data 

16. The B-72 and B-72-S case was heard by the State Engineer's designated 
Hearing Examiner, Eluid Martinez, on March 20-21, 1984, in Grants, New 

·Mexico. The Applications to Transfer at issue in this case were granted 
by the State Engineer on May 17, 1984 with p~rmits subsequently issued. 

17. Applicant's Exhibit No. 3, Vols. 1 and 2, were admitted into evidence at 
Tr. 62. 
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available on water rights in the Bluewater Basin. (Tr. 62; 63). Volume 1 of 

Applicant's Exhibit No. 3 contains a list of wells on which the United States 

Geological Survey ("USGS") monitors water levels, albeit irregularly. (Tr. 

62). Volume 2 is the assemblage of all data on wells in the Bluewater Basin 

located or otherwise obtained by. Plains and its hydrological consultants. 

(Tr. 62). This well and spring data base discloses within it, the source 

materials utilized in its compilation from which no wells or spr·ings identified 

therein were omitted. (Tr. 63). Applicant's Exhibit No. 3 was not chal-

lenged or even questioned by the Protestant. (Tr. 144-181, generally). 

Other data utilized by Dr. Billings and Mr. Larson may be generally 

characterized as scientific data, such as well (Tr. 53; 75-76) and laborator·y 

tests (Tr. 79) and pubJished liter·ature and public records. (Tr. 123). 

These data were necessary to develop a needed understanding of the hydro-

geological features of the Grants-Bluewater area, the area of study, as well 

as for the appropriate formulation of model parameters utilized in the numerr-

cal and related analyses by Mr. Larson (Tr. 67; 74) and for the data base 

utilized in the water quality analysis conducted by Dr. Billings. (Tr. 123). 

The evaluation next utilized a nurner·ical analysis by which the effects of 

the transfers on the hydrogeologic conditions of the Grants-Bluewater area, 

generally, at the end of 35 years and at the end of 100 years (Tr. 83), could 

be ·calculated. (Tr. 79). Thereafter, based upon these calculations and 

collected data, a water quality evaluation of the effects of these transfers was 

made. (Tr. 123-126). A written technical report was prepared by Plains' 

hydr?logical evaluation team, incorporating a description of its investigations, 

evaluations, calculations and conclusions. (Tr. 53). 18 

18. The technical report, titled "Hydrogeologic Investigation To Evaluate The 
Effects Of Plains' Applications, File Numbers B-49-BB into B-44 and 
B-45 and B-45-X; B-1003-AB ·into B-44, B-45, and B-45-X; and 1605, 
B-44, B-45 and B-45-X-D" was admitted into evidence as Applicant's 
Exhibit No. 2. (Tr. 54). 
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From the impacts calculated by the numerical ·evaluation, Mr. Larson 

determined the effects of the transfers sought in the Applications on the wells 

located nearest to the existing places of use and the applied-for diversion 

points. (Tr. 89). Utilizing the numerical analysis' calculated impacts and 

the --well and spring data assembled as Applicant's Exhibit No. 3, Dr. ·Billings 

compiled a listing of all water rights in the alluvium upon which the granting 

of the transfers sought in the Applications would be impacted by 9 feet or 

less, the maximum calculated impact in the alluvium. (Tr. 126-127). 

3. Numerical And Related Analyses 

Mr: Larson conducted the numerical and related quantitative analyses for 

the hydrological evaluation. (Tr. 56; 66). His first step was to acquire an 

understanding of the hydrologic and geologic conditions in the Grants-Blue

water area, (Tr. 66; Applicant's Exhibit No. 2, p. 2) an area which extends 

ten or fifteen miles either side of a line generally from about Bluewater Lake 

down through the Grants-Bluewater ar·ea. (Tr. 66; Applicant's Exhibit No. 

2, p._l). His evaluation at this juncture included a study of the groundwater 

conditions, (Tr. 69-71; Applicant's Exhibit No. 2, pp.2-4); sut·face water 

conditions, (Tr. 71-72; Applicant's Exhibit No. 2, pp.4-9); as well as a con

sideration of the historical ground-water development in the Grants-Bluewater 

area. (Tr. 72-73; Applicant's Exhibit No. 2, p. 9). 

This numerical analysis necessitated a determination of the hydrologic 

properties and conditions of the San Andt·es-Giorieta aquifer, the Chinle 

aquifer and the alluvial aquifer ("aquifet· units"). (Tr. 74). These proper

ties ·an<;! conditions included the physical extent of the aquifer units, their 

transmissive characteristics and storage properties as well as the hydraulic 

interrelationship existing between the various aquifer units. (Tr. 74). In 

addi-tion, an understanding of the areas of the ground-water discharge points 

had to be developed. (Tr. 74). 
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The physical extent of the aquifer units, included in this analysis, is 

illustrated on Plate 2 of Applicant's Exhibit No. 2 and was described by Mr. 

Larson. (Tr. 74-75;- Applicant's Exhibit No. 2, pp.l0-11). The results of 

Mr. Larson's evaluation of the reported transmissive properties of the aquifer 

uni(s, are illustrated in Figure 3 of Applicant's Exhibit No. 2 and were 

explained by Mr. Larson in testimony. (Tr. 75-76; Applicant's Ex hi bit No. 

2, pp.12-13). His evaluation and its disclosur·es of the reported values of 

the storage properties of the aquifer units and the permeabilities of the 

Chinle and alluvial aquifers were also described by Mr. Larson. (Tr. 76-79; 

Applicant's Ex·hibit No. 2, pp.12-14). 

The hydraulic characteristics of the aquifer units, used in the numerical 

analysis, generally the median value of the reported range of values may be 

summar·ized as follows: 

Aquifer 
unit 

Alluvial 

Chin'le 

San And res-G Iori eta 

Transmissivity, 
gpd/ft 

5,000 

5,000 

360,000 

Storage Coefficient, 
dimensionless 

unconfined confined 

0.10 

0.05 

(Applicant's Exhibit No. 2~ p.14). In the Chinle Formation a vertical per

meability of 5 X 10-5 ft/d and an average thickness of 600 feet were utilized. 

For the alluvial aquifer, a mid-range value of 0.1 ft/d for vertical 

permeability and an average thickness of 100 feet was utilized. 

A relationship for each ground-water discharge point, i.e., Ojo del 

Gallo, Horace Springs and Bluewater Canyon, was established describing the 

rate of change in ground-water discharge rate per unit change in ground-

water level. (Tr. 80; Applicant's Exhibit No. 2, p.15). 

A check was made of the model prepared for Plains against historical 

ground-water conditions in the Gr-ants-Bluewater during the period from 1945 
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to 1955, a period for which data was available. · (Tr. 80-82; Applicant's 

Exhibit No. 2, pp.15-16). 19 The results of this check indicated that the 

model boundaries and parameters, as assembled, were suitable for conducting 

the evaluation of the impacts resulting from Plains' applied-for transfers. 

(Tr: 82; Applicant's Exhibit No. 2, p.16). 

Mr. Balleau, the protestant's hydrological expert, offered two concerns 

about this check of the model performed by Mr. Larson. First, Mr. Balleau 

questioned the use of 4300 afy decline at Ojo del Gallo and 3500 afy of decline 

at Bluewater Creek dur·ing the . period fr·om 1945 to 1955. (Tr. 160). Mr. 

Ballea.u thought higher decline figu r·es should be utilized. Upon cross-

examination, he conceded that his higher figures wer·e derived using a time 

period longer than that utilized by Plains experts, (Tr. 174-175) and in 

r·esponse to questioning by counsel for the State Engineer admitted that a 

recalibration of the model .using his decline figures for Ojo del Gallo and 

Bluewater Creek would not, in the end result, change significantly the effects 

calculated by Plains. (Tr. 179-180). 

fvlr. Balleau's second comment about this check was that at the end of 

the simulation, ten (10) feet of drawdown was occurring at the model bound-

ary. (Tr. 151). However, as Mr. Larson testified, the model area was 

terminated at that location because the significant part of the aquifer relative 

to ·the problem being solved had been adequately addressed. (Tr. 182). 

Furthermore, the calculated effects for this historical period at the places of 

primary concern (i.e. Ojo del Gallo, Buewater Creek, and water-level declines 

in t~e Grants-Bluewater area) reproduce the observed conditions adequately. 

(Tr.· 184). The situation was summarized by the Hearing Examiner when he 

19. This check was made as part of the B-72 and B-72-S case. It was 

CONFIDENTIAL 

unnecessar·y to re-do the check inasmuch as the same model, program 
and input wer·e utilized in this calculation. (Tr. 82). 
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said, "So what you're telling me is that there has to be some reasonable 

educated determination of the boundary of the model. Otherwise, you model 

the entire continental-United States to determine what the effects would be at 

any given location?" (Tr. 183-184). Mr. Larson's response to this statement 

was,.." [t] hat's correct." (Tr. 184). . 

Thereafter, an analysis utilizing a USGS published ·computer program 

(Trescott, 1975; Trescott and Larson, 1976) was made to evaluate the effects 

of the transfers applied for by Plains on the hydr·ogeologic conditions in the 

Grants-Bluewater area, (Tr. 79) including effects on the aquifer units, as 

well as at the· ground-water discharge points at Ojo del Gallo, Horace Springs 

and Bluewater Canyon. The computer program was modified by Mr. Larson 

(Tr. 79; 98-99; Applicant's Exhibit No. 2, p.15), to allow for consideration of 

the ground-water discharge points at Ojo del Gallo, Horace Springs and 

Bluewater Canyon. (Tr. 80). The computed effects of the transfer were 

made for 35 years, (Tr. 83; Applicant's Exhibit No. 2, p.16) and for 100 

years. (Tr .. 83). 20 

fvlr. Balleau objected to the model's boundaries included in Mr. Larson's 

analysis. (Tr. 150). The boundaries of the Plains' model shown on Plate 2 

of Applicant's Exhibit No. 2, in the southwest coincide with the physical 

ext-ent of the San Andres-Glorieta aquifer and in the northwest, the area of 

analysis was terminated six to eight miles downdip from the outcrop area. 

(Tr. 79-80; Applicant's Exhibit No.2, p.11). This ter·mination of the model 

boundary was reasonable in light of an absence of data demonstrating the 

20. The calculated effects on Ojo del Gallo and Bluewater Creek at the end 
of 100 years are shown on Applicant's Exhibit No. 5 admitted into 
evidence at Tr. 88. This exhibit is similar to Figure 4 of Applicant's 
Exhibit No. 2 which shows the calculated effects at the same discharge 
points at the end of 35 years. 
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existence of high aquifer transmissivity beyond this point. (Applicant's 

Exhibit No. 2, p.11). Moreover, as recognized in the Hearing Examiner's 

questioning, " ... some, reasonable, educated deter·mination of the boundary of 

a model" must be made. (Tr. 184). The check by Mr. Larson of the model's 

suitability confirmed the appropr·iateness of the model's boundaries. (Tr. 

82). 

Mr. Balleau's criticism was apparently based on the existence of a com

. pletion report on an exploratory well with supposed high transmissivity in the 

San Andres-Glorieta aquifer beyond the model boundaries. (Tr. 150). 11 In 

support of his criticism, Mr. Balleau could neither provide a transmissivity 

value for this well (Tr. 172), nor could he disclose the impact assessment 

of extending the model to include this well's location even if his criticism was 

assumed as accurate. (Tr. 172). Mr. Larson, however, could and did 

address such an impact assessment. (Tr. 183). Having assumed that Mr. 

Balleau's assertion of high transmissivity exists beyond Plains' model bound-

ary, .Mr. Larson explained that by extending the model boundary, the impact 

would be a lesser rise in the water levels of the San Andres-Glorieta aquifer 

than calculated by Plains' model, yet still water level increases would be 

seen. (Tr. 183). Accordingly, regardless whether correct, Mr. Balleau's 

fault-finding with the Plains' model's boundary is to no avail. The 

boundaries of the model used to evaluate the effects of the transfers here at 

issue were sufficient. (Tr. 184). 

The transfers, which were modeled, considered the termination of diver-
. I 

sion .from the San Andres-Glorieta aquifer at existing pumping locations in the 

amount of 477.96 afy; the termination of return flow to the alluvial in the 

21. This completion report was not produced by the Protestant to Plains 
until 5 days prior to the hearing schedule~ and held on these Applica
tions; such production was pursuant to the State Engineer's Order of 
October 19, 1984, compelling the Protestant to comply with particular 
discovery requests by Plains. 
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amount of 234.20 afy at locations of existing use and the initiation of di-

version from the San Andres-Glorieta aquifer in the amount of 243.76 afy at 

the three applied-for- pumping locations (Tr. 83; Applicant's Exhibit No. 2, 

p. 16, Table 1, Plate 1). 

,..Overall, the cumulative effects of the transfers are negligible. The 

computed water levels effects, due to the transfers, in the alluvial aquifer, 

where return flow, by the transfers, will be eliminated, are reflected on Plate 

3 of Applicant's Exhibit No. 2, with a maximum computed decline, at the end 

of 35 years of less than 9 feet in the vicinity of the existing irrigated 

locations. (Tr. 84; Applicant's Exhibit No. 2, p.16). Water level increases 

of less than 0.2 feet are computed to occur in the alluvial aquifer to the 

northwest and southeast of the zero ("0") water level decline contours shown 

on Plate 3 of Applicant's Exhibit No. 2. (Tr. 84). 

In the San Andres-Gior.ieta aquifer, ground-water levels will rise slightly 

about 0.2 feet or less, over most of the Grants-Bluewater area, due to the 

transfers. (Tr. 83; Applicant's Exhibit No. 2, p.16). 

The effects on ground-water discharge, computed to occur at the ground-

water discharge points, Ojo del Gallo and Bluewater Canyon, due to the 

transfers, are shown on Figure 4 of Applicant's Exhibit No. 2. Gr·ound-water 

discharge at Ojo del Gallo will be increased by 22 afy at the end of 35 years. 

(Tr. 84; Applicant's Exhibit No. 2, p.17, Figure 4). Along Bluewater 

Canyon, ground-water discharge will be increased by 26 afy at the end of 35 

years. (Applicant's Exhibit No. 2, p.17, Figure 4). The effects are tern-

4 
porary -rncreases at both locations. (Tr. 84-85; Applicant's Exhibit No. 2, 

pp.16-17). 

The maximum effect at the ground-water discharge point, Horace 

Springs, not reflected on Figure 4 of Applicant's Exhibit No. 6, due to its 

insignificant magnitude, (Tr. 85} is computed as a temporary increase in 
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discharge less than 0.1 afy at the end of the 35-year simulation period. (Tr. 

85; Applicant's Exhibit No. 2, p.17). Mr. Balleau specifically stated his 

agreement with this conclusion. (Tr. 156). 

To the extent that ground-water discharge points in Bluewater Canyon, 
,.. 

at Ojo del Gallo and at Horace Springs contribute to surface-water flow in 

Bluewater Creek and the Rio San Jose, their flows would be higher, due to 

the transfers, though only slightly and temporarily, due to the increases re-

sultant from the transfers at the gr·ound-water discharge points. (Applicant's 

Exhibit No. 2, p.17). 

Considering the Applications individually, Mr. Larson described the 

impact of the transfer sought by each Application. (Tr. 86-87). In general, 

the slight decline projected to occur in the alluvium at the end of 35 years is 

almost totally related to the 1605, B-44, B-45 and B-45-X-D Water Right in 

that the return flow associated with this right is centered on the alluvium and 

is to be terminated under this transfer. (Tr. 86). The transfer contem-

plated by this Application will, however, have a net positive effect on the 

San Andres-Glorieta aquifer because it represents a reduction in the with-

drawal from this aquifer. (Tr. 87). 

As to the transfer of the B-49-BB Water Right, consider·ed individually,. 

the·re would be a net positive effect because both return flow and the termi-

nation of diversion occur generally in the San Andres-Glorieta aquifer, with 

little or no alluvium present. (Tr. 86). The termination of return flow 

associated with this right's transfer is less than the termination of diver·sion, 
I 

thereby causing a net positive effect, although small, due to the size of this 

particular transfer. (Tr. 86-87). 

As to the transfer of the B-1003-,A.B Water Right, some small declines, 

probably less than 1 foot, would occur in the alluvium in the vicinity of the 
. 

existing return flow areas as a result of this transfer. (Tr. 87). 
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: , 

At the end of 100 years after the transfers sought by the Applications, 

Mr. Larson advises that the effects (water level rises) at Bluewater Creek 

and at Ojo del Gallo' continue to decline. (Tr. 88; Applicant's Exhibit No. 

5). In the alluvial, water levels associated with the 1605, B-44, B-45 and 

B-45-X-D- Water Right return flow areas decline an additional one foot at the 

end of 100 years over that decline projected to occur at the end of 35 years, 

i.e., to a 9.5 feet maximum computed decline. (Tr. 88). 

The only calculated declines after 35 years, resultant from the transfers, 

are in the alluvial aquifer, where return flow will be eliminated. These 

effects, however, are negligible. At the end of 100 years the only calculated 

decline resultant from the transfer is likewise in the alluvial aquifer. Only 

one foot additional decline in the alluvial aquifer is realized at the end of 100 

years over that realized at the end of 35 years. These effects are likewise 

negligible. The other effects calculated to result from the transfers are 

positive, i.e., these effects are increases in levels, discharges or flows. 

Although his own analysis, presented in Protestant's Exhibit No. 2, was 

not 'of the transfers sought by the Applications, Mr. Balleau, upon cross

examination admitted that the transfers properly evaluated would cause only 

"a negligible base line (sic-basin) effect." (Tr. 176-179). 

· Mr. Balleau's testimony is perplexing. First, he states a position in-

consistent with the New Mexico law relating to the transfer of water rights. 

Second, his testimony does not describe any analysis of the transfers at issue 

here. Lastly, and most preposterous, is his apparent suggestion that Plains 

be t,reated differently than other water right owners by not being allowed to 

transfer its water right. Mr. Balleau's position is that the water rights 

sought to be transferred have not been used for certain periods in the past. 

He does not deny the right of the predecessor owner of the right to use the 

water right at its present location. (Tr. 164). But he does not want the 
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water right transferred for use as applied-for by Plains. Yet, he admits that 

whether the water right is diverted and used at its existing location for its 

existing use or at the applied-for locations of diversion and use by Plains, 

the effect on the hydrological system is the same. (Tr. 165-166). Mr. 

Bafreau offers to "assume the risk" of whether the water right will be used at 

its existing location. (Tr. 166). Mr. Balleau apparently realizes, and, in 

fact, admits that the transfers sought by Plains will have no net basin ef

fects. (Tr. 176-179). Mr. Balleau's position, then, against allowing the 

transfers, is without support and is contrary to the law. See, Laggenegger 

v. Carlsbad Irrigation District, supra, which provides that the transfer of a 

water right is an inherent incident of its status as a property right. Mr. 

Balleau's ar·gument would unjustifiably deny the exer·cise of this inherent 

incident, thereby amounting to confiscation by the Bureau of Indian Affairs. 

Common sense does not support Mr. Balleau's position either. If it makes no 

difference on the hydrological system whether the right is produced at one 

locabon or ·another, as rvlr. Balleau admits is the case, then he is either 

"gra,sping for straws", attempting to seek legislative changes improperly 

through the SEO or is necessarily attempting to confuse and confound the 

sole issue of whether the applied-for transfers will impair existing rights. 

4. Impact of Transfers on the "Closest Wells" 

Mr. Larson determined the impact of the transfers at issue here on the 

wells located closest to the applied-for diversion locations and the existing 

return flow areas. (Tr. 89). The locations of these wells were identified by 
I 

Plains' ·staff members, Mr. Fred Allen and Mr. Dick Toth, both r·egistered 
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land surveyors (Tr. 95), and provided to Mr. Larson. (Tr. 92). 22 

The impacts at these wells at the end of 35 years due to the transfers 

were calculated to be -as follows: (References to locations are set out as they 

appear on Applicant's Exhibit No. 6). 

,..1. ·As to Location A-1, the well closest to the 8-1003-AB Water Right 

return flow area, the calculated impact is a drawdown of .16 feet. (Tr. 

89-90); 

2. As to Location A-2, the well closest to the B-49-BB Water Right 

return flow area, the calculated impact will be positive. (Tr. 90); 

3. As to Location A-3 and A-4, the wells closest to the B-44, B-45 

and B-45-X Water Right return flow area, the calculated impacts ar·e water 

level declines of 7.3 feet and 8.3 feet, respectively (Tr. 90); 23 and 

4. As to Locations S-1 and S-2, the wells closest to the applied-for 

diversion locations, i.e., Wells B-44, B-45 and B-45-X, the calculated impact 

will be a water level increase of slightly less than .2 feet. (Tr. 91) . 

. 5. Water Quality Analysis 

Dr. Billings, in his evaluation of the potential water quality effects 

resultant from the transfers sought by Plains' Applications, (see generally, 

Applicant's Exhibit No. 2, pp.17-18), explained that the characteristics of the 

aquifer units are such that a change in water quality can be evaluated by a 

22. Applicant's Exhibit No. 6 admitted into evidence at Tr. 92, a pertinent 
portion of Plate 1 of Applicant's Exhibit No. 2, reflects a plotting of the 
existing diversion areas, new diversion areas and existing return flow 
areas of the water rights which are the subject of this hear·ing as well 
~s a plotting of the wells closest to these areas. (Tr. 89). 

23. br. Billings estimated the average depth of water in the area of the 
drawdown around the nearest alluvial wells to be "20 to 30 feet, max, I 
would say" depending on the particular location in the alluvium relative 
to the Rio San Jose and the depth of the average well in this area to be 
"on the order of GO to 70 feet ... depending on the subcrop of the lower 
units." (Tr. 127). 
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review of concentrations of total dissolved solids (TDS). (Tr. 123). Ac-

cordingly, he plotted the ground-water quality data available on concen

trations of TDS. This data, as plotted, is illustrated on Plates 4, 5 and 6, 

of Applicant's Exhibit No. 2, one for each of the aquifer units, i.e., in the 

Chi~-le, San Andres-Glorieta and Alluvium, respectively, and shows the water 

quality to be roughly similar in the aquifers, near the applied-for diversion 

points. (Tr. 124; Applicant's Exhibit No. 2, p.18). Dr. Billings character

ized this water quality to be "good, potable water." (Tr. 125). Comparing 

these data plots to the generally acceptable water quality of the San Andres-

Glorieta aquifer, evidenced on Figures 5, 6, 7 and 8 of Applicant's Exhibit 

No. 2, Dr. Billings concluded that should water be drawn to Plains' applied-

for diversion points from further out in the San Andres-Glorieta aquifer, from 

the Chinle or ft-om the alluvial, the r·esultant water quality would be un-

changed (Applicant's Exhibit No. 2, p.18). Although no data is available on 

the Yeso formation which underlies the San Andres-Glorieta aquifer, Dr. 

Billings assumed, on various grounds, that its water quality was poor. (Tr. 

124-125). Nevertheless, due to the highly transmissive properties of the San 

Andr·es-Giorieta aquifer and the small pumping stress involved in the trans-

fers, Dr. Billings concluded that the vertical movement of water, by pump-

ing·, into the applied-for diversion points is highly unlikely. (Tr. 125-126; 

Applicant's Exhibit No. 2, p.18). 

6. Conclusions of Investigation 

Briefly and generally stated, the conclusions reached by Plains' expert 

r 
hydr:ological evaluation team, after exceedingly extensive, thorough and 

. appropriate investigations and calculations, are: 

Ground-water levels in the San Andres-Glorieta aquifer 

will be higher by about 0.2 feet in most of the Grants-

Bluewater area at the end of 35 years. 
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Ground-water levels 1n the alluvial aquifer will be lower 

by less- than 9 feet in the vicinity of the existing ir-

riga ted area at the end of 35 years. 

Ground-water discharge at Ojo del Gallo will be increased 

'by 22 acre feet per year at the end of 35 years. 

Ground-water discharge along Bluewater Canyon will be 

increased by 26 acre-feet per year at the end of 35 

years. 

No significant changes in ground-water quality are antici-

pated as a result of the applied-for transfers. 

The applied-for transfers will not affect the exercise of 

other water users' rights. (Tr. 57-58; Applicant's Ex-

hibit No. 2, pp.57-58). 

D. Impact Assessment Of The Effects Of The Transfer 

Dr. Billings analyzed the impacts on existing water users resultant from 

the computed effects of the tr·ansfers. (Tr. 58; 126). He compiled from the 

data base, contained in Applicant's Exhibit No. 3, a list of the wells in the 

alluvium located in the areas of terminated return flow (move-from areas) and 

in the areas of the calculated drawdown contours in the alluvial aquifer, as 

shO'wn on Plate 3, Applicant's Exhibit No. 2. This well listing was designated 

as Applicant's Exhibit No. 8 and entitled "Well Owners Listed In Move-From 

Location (B-49-BB, B-1003-AB, B-44 and B-45-X-D): Drawdowns Calculated 

At Less-Than Nine Feet." (Tr. 126). 24 Based upon the nature of the 
I 

alluv.ial ·aquifer, its saturated thickness, its production capability and the 

estimated drawdown of less and often considerably less than 9 feet, Dr. 

Billings concluded that the effect of the transfers would not interfere with 

the physical operation of any existing rights. (Tr. 128). 

24. Applicant's Exhibit No. 8 was admitted into evidence at Tr. 126. 
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Inasmuch as all other projected effects are increases or rises, in water 

levels, discharges or flows, it cannot seriously be contended that such ,posi-

tive effects could be construed to injure any existing water right. 

As to the water quality effects of the transfer sought by Plains, Dr. 
,.-

Billings concluded that no water quality changes will occur which could affect 

the use of existing rights. (Tr. 126; Applicant's Exhibit No. 2, p.18). 

Under the law, a finding of impairment is dependent upon the facts of 

each case. City of Roswefl v. Reynolds, supra; City of Roswell v. Berry, 80 

N.M. 110, 452 P.2d 179 (1969); Mathers v. Texaco, lnc.,77 N.M. 239, 421 

P.2d 771 (1966) reh. denied (1967); Heine v. Reynolds, supra. Although a 

change in the hydrological system is inherent in the granting of an Applica-

tion to Transfer, change alone is not impairment of the rights of others. 

Laggenegger v. Carlsbad Irrigation District, supra. 

A negligible effect, found to be the impact in City of Roswell v. Berry, 

supra was defined as an effect of such little consequence that it should be 

disregarded ·and as such was not impairment. The effect on the alluvial 

aquifer resultant from Plains' transfers sought here, may easily be char·acter-

ized as negligible due to the nature of the aquifers involved and the magni-

tude of the pumping stress sought to be transferred and the absence of any 

effect on any existing rights which could interfere with its use. Thus, this 

effect is not impairment of existing rights. 

Impairment may be understood, in general terms, to be an injurious 

effect, Coldwater Cattle Co. v. Portales Valley Project, Inc., 78 N. M. 41, 428 
I 

P.2d 15 (1967). The impact of Plains' transfers, as sought in this hearing, 

will not be detrimental nor injurious to existing rights as to their exercise 

and/or use. The impact of the transfers sought by Plains on existing rights 

will neither result in any practicable reduction in available water to existing 
. 

users nor in any deterioration in the water quality of the available water·. 
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CONCLUSION 

As is evident, the water rights sought to be transferred by the Ap-

plications are existing rights, which may be transferred. As is equally 

evident, Plains' burden of proof to show no impairment to existing rights 

resu"ltant ·from the transfers has been met. The hydrological evidence pre-

sented by Plains, most of which was unchallenged by the Protestant, all of 

which was uncontroverted by the Protestant, and the results of which, in 

essence, were admitted by the Protestant's hydrological expert, over·whelming-

ly supports a finding of non-impairment resultant from the tr·ansfers sought 

by Plains. 

Upon a showing of non-impairment, an Application to Transfer is to be 

granted. 

granted. 

CONFIDENTIAL 

Plains has proved non-impairment; its Applications should be 

40 

Respectfully submitted, 

STEPHENSON, CARPENTER, 
CROUT & 0Uv1STED 

P .0. Box 669 
Santa Fe, New Mexico 87504-0669 
(505) 982-4611 

POL-EPA01-0002087 



CERTIFICATE OF Sl::RVICE 

I hereby certify that I caused to be hand-delivered a copy ·of the 

foregoing Brief of the Applicant, Plains Electric Generation and Transmission 

Cooperative, Inc., to Mr. Eluid t.iartinez and l•lr. Eric t3iggs of the Office of 

the tJew t.lexico State Engineer, <Jnd that I caused to be mailed, first class, 

postage prepaid, a copy of t11e foregoing Grief to t.lr. Herbert A. Becker, 
. .,4 

Assistant U.S. Attorney, this t- day of Decer.1ber, 1984. 

CONFIDENTIAL POL-EPA01-0002088 




